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INTROpUCTION

ln this case, The Superior Court made a finding that Mr. Burke, the father

had engaged in a history of acts of Dornestic Violence as defined in RCW

26.50.010(3). This was supported by testimony from both the petitioners and

respondents witnesses as well as evidence presented at trial.

The Trial Court also heard significant evidence from both the GAL and

testimony of Abusive Use of Conflict and Withholding of Children under RCW

26.09.19i.(3[e)/(f). However, the TrialJudge did not make this finding. Mr. Burke

was strongly reprimanded for this behavior at trial and warned about continuing

this type of behavior in the future.

Accordingly, the Court is asked to reverse the TrialJudge's ruling on the

parenting plan and place the children with Ms. Burke as the primary parent and

also to impose .lgL restrictions on Mr. Burke as defined by RCW 26.09-191(1),

(2XaXiii), (aXe)/(f).

ASSTGNMENTS OF ERROR

j.. The Superior Court erred in naming Mr. Burke the primary parent after

the Court made specific findings under RCW 26.09.19L(2Xa)that Mr. Burke had

engaged in significant acts of domestic violence during the marriage.

2. The Superior Court erred in not making a finding under RCW

25.09.19L(3Xe)/ (f)Abusive use of Conflict / Withholding of Children even

though the Court found this had occurred on numerous occasions as well as the

GAL.

3. The Superior Court erred in not reconsidering and modifying the prior

rulings of the Court based on CR 59(a)(1), (a)(7) and/or (aXg).

4. The Superior Court did not give any facts or findings in the denial of the

Motion for Reconsideration almost two months after the motion was filed.
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TSSUES RELATING TO ASSIGNMENTS OF ERROR

Did the Superior Court abuse its discretion under CR 59(aX1) by not

following the mandatory directive set out under RCW 26.09.L9Lby not

implementing limitations on Mr' Burke?

Under CR 59(aX7), did the Superior Court have a justifiable evidence or

reason to make a ruling leaving Mr- Burke as the primary parent?

Did the Superior Court abuse its discretion under CR 59(aX1) by not

making a finding of Abusive Use of Conflict / Withholding of Children under RCW

26.0e.1e1(3Xe)/(f)?

Did the Superior Court err in naming Mr. Burke as the primary parent

after making a finding that Mr. Burke had engaged in a history of acts of

Domesti c Violen ce u n de r RCW 26.09 .L9Ll1) / l2)?

STATEMENTS OF THE CASE

lmPortant Facts

This case is about the Trial Courts decision to enter a parenting plan with

Mr. Burke being the primary parent after a finding of domestic violence was

made. (CP page(s) 8-21) Furthermore, whether the Trial Court abused its

discretion by making that ruling and ultimately a significant injustice resulted in

that decision.

This case began back in December of 2013 after Ms. Burke had told Mr.

Burke she wanted a divorce due to ongoing domestic violence in the

marriage.(RP page(s) 352-355) (CP page 5 - Findings and Conclusions about a

Marriage) An agreement was entered between both parties that the mother

would be the primary parent. {CP page 4 - Findings and Conclusions about a

Marriage). (RP page(s) 62,24O,274-276,355-359xCP Exhibit 50 - Notarized

Agreement between Parties)
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Multiple witnesses testified at trial and evidence was presented of Mr.

Burke's violent and inappropriate behavior throughout the marriage. (RP 190-

LgL,296-g06, 305-317,337-49!- Exhibit(s) 69 & 71) ln Court's ruling, the Trial

Judge foUnd Mr. Burke's conduct "absolutely reprehensible" and acknowledged

significant domestic violence throughout the marriage. (RP page(s) 451-463) A

domestic violence evaluation and treatment was ordered. (RP page  5a(17))The

Trial Court Judge, while giving the ruling weighed heavily on the significance this

type of behavior and the affects it can have on the children. (RP page(s) 453-4541

ln the Findings and Conclusions about a marriage the TrialJudge made

the finding under RCW 26.09.191(1) / (2) - Domestic Violence

The Court is finding that the evidence supports a finding that MR. BURKE

C. BURKE has engaged in a history of acts of domestic violence as defined in RCW

26.50.010(1). (CP page 5 - Findings and Conclusions about a Marriage)The Court

expressed concerns about Mr. Burke's use of conflict and the impact it may have

on the children under Rcw 26.09.191(3)/(f) - Abusive tJse of conflict /
Withhotding of Chitdren. (CP page(s) 5-5 - Findings and Conclusions about a

Marriage)

Although the Trial Court made these significant findings and expressed

extreme concern in Mr. Burke's behavior, the children were still placed in the

primary custody of Mr. Burke. (RP page(s) 45L-456XCP paee(s) 8-21)

The Trial Court also made the findings that Ms. Burke was the primary

parent during the marriage and that the children have substantial ties to Clark

County where she resides and the children were born. (CP page(s)4-6)

A Motion for Reconsideration was filed on t1lt7 /2016 requesting the

Trial Court Judge to reconsider the decision naming Mr. Burke as the primary

parent of the children. (CP page(s) 22'30llThis motion was denied without

explanation or with any supporting law for a basis of this decision which was

received on 121t912016. (CP page 31)
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Standard of Review

principally, this case calls on the Court to review and reverse the Trial

court,s decision to name the father primary parent after specifically making a

finding pursuant to RCW 25.09.191(2Xa) that Mr. Burke had previously engaged

in a "history of acts of domestic violence." Review and reverse the decision to

provide joint decision making to the parents after specifically making a finding

pursuant to RCW 26.09.19L(1)that Mr. Burke had previously engaged in "a

history of acts of domestic violence. Review and reverse the Courts finding that

the father had nof engaged in abusive use of conflict, and the prior finding that

the father had not withheld the children pursuant to RCW 26.09.191(3Xe)/(f).

APPLICABLE LAW AND ARGUMENT

This is a family law case governed by RCW 26.09.002, which provides "ln

any proceeding between parents under this chapter, the best interests of the

child shall be the standard by which the Court determines and allocates the

parties' parental responsibilities." This case is particularly complex. Both parties

had entered into an agreement before filing making the mother primary

custodian. After substantial withholding and hostility from Mr. Burke, he refused

to follow through with the agreement. (CP Exhibit 50 page ).

The Washington State Legislature has chosen to adopt a statutory

framework to direct Trial Courts on how to appropriately structure final

parenting plans in the best interests of the children. With regard to Domestic

Violence, Washington State Legislature has recognized and acknowledged the

significant negative impacts of the exposure to domestic violence that it can

have on children. The legislature has explicitly recognized these concerns by

codifying the required restrictions when there is a finding of past domestic

violence made by the Court when establishing final parenting plans. The

legislature has specifically stated, in relevant part, the following about domestic

violence findings:
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RCW 26.09.191- Restrictions in temporary or permanent parenting plans'

(1)The permanent parenting plan shall not require mutualdecision-making...if

it is found that a parent has engaged in any of the following conduct:"'(c) a

history of acts of domestic violence as defined in *RCW 26.50.101(1)...

(2Xa)The parent s residentialtime shall be limited if it is found that the parent

has engaged in any of the following conduct:...(iii) a history of acts of domestic

violence as defined in *RCW 26.50.0L0(1)...

The Washington State Supreme Court holds that these restrictions within

RCW 26.09.191 are required when there is a finding of domestic violence made

by the court. ln re the Morriage of caven,136 wn.2d 800, 806, 966 P.2d L247

(1se8).

The Court in Caven was reviewing a Trial Court decision to grant joint decision in

a parenting plan after a finding was made that the father had engaged in a

history of acts of domestic violence. The Washington State Supreme Court

affirmed the Court of Appeals, which had previously made the following ruling:

"[w]e hold that the statute requires sole decision-making upon a finding of a

history of acts of domestic violence regardless of whether those acts caused

grievous bodily harm. Accordingly, We reverse." tn re the Morriage of Coven,

L36 Wn.2d 800,806,966 P.2d L247 lt998l.

Upon reaching the decision to affirm the Court of Appeals, and mandating sole

decision making, the Supreme Court stated the following:

ln matters affecting the welfare of children, such as parenting plans, the Trial

Court has broad discretion, and its decisions are reviewed only for abuse of

discretion. But issues of statutory construction are questions of law which this

Court reviews de novo. ln applying rules of statutory construction to the

unambiguous language of a statute, "[t]he Court must give words in a statute

their plain and ordinary meaning unless a contrary intent is evidenced in the

statute."
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ln re Caven, 136 Wn.2d at 806. The Court continued, by way of stating

that a review of legislative history was unnecessary given that "the language of

RCW 26.09.191(lXc) is clear and unambiguous." Id. at 807-808. The Court also

stated that the "words of an unambiguous statute must be given their plain and

ordinary meaning unless a contrary intent is evidence by the statute. Id. at 810.

The court stated that the court of Appeals "was correct in concluding that the

discretion of the Trial Court in determining parental decision-making is restricted

by circumstances stated in the statute." /d. at 808.

The washington state court of Appeals has reached this very same

conclusion in numerous rulings issued post-Caven ln addressing a similar issue,

the Court of Appeals has held "RCW 26.09.191is unequivocal. Once the Court

finds that a parent engaged in physicalabuse, it must not require mutual

decision-making and it must limit the abusive parent's residential time with the

child.,, ln re Marrioge of Monsour, L26 Wn.App !, L0,106 P.3d 768 (2004)

The Court of Appeals chose to reverse the Trial Courts decision to provide

"ample unsupervised visitation with both parents" and certain joint decision

making provisions stating specifically that "[t]he Trial Court erred by failing to

follow the dictates of RCW 26.09.L91,(1) and l\2l,-" ld. at 6, 10.

ln the case of ln re the Marriage of C.M.C., another similar ruling was also

reached in which the Court ruled "[w]e hold that the statute requires sole

decision-making upon a finding of a history of acts of domestic violence..." ln re

the Morrioge of C.M.C., 87 Wn.App 84,86,94A P.2d 669 (19971. ln reviewing the

ruling of the Trial Court "de novo," the appellate Court stated the following in

reaching its decision:

We recognize that the Trial Court carefully fashioned a parenting plan

that it deemed appropriate for this particular family. The Parenting Act

limits the Court's ability to do so under the circumstances, however.

Because the statute requires sole decision-making upon a finding of
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domestic violence, the Trial Court abused its discretion in awarding

mutual decision-making.

tn re c.M.c.,87 Wn.App. at 89. As such, even though the court of

appeals acknowledged the Trial Court may be in a better position to judge the

specific facts of a case of a particular case, it also stated that the Court abuses its

discretion in ignoring the mandatory provisions of RCW 25.09.L91 when they are

unambiguous.

ln the this case, the Trial Court erred by way of not following the precise

and mandatory directive of RCW 26.09.191(1) and (2). Once the Trial Court

made a finding pursuant to RCW 26.O9.L9tthat Mr. Burke had a history of acts

of domestic violence the Trial Court was then obligated to follow the

unambiguous mandate of the statute. This required the Trial Court to award

sole decision making to Ms. Burke, and to "limit the abusive parent's residential

time with the child[ren]" The statute is irrefutably clear that these restrictions

are required. Both the Washington State Supreme Court and the Washington

Court of Appeals have both maintained that it is an abuse of discretion to

disregard these requirements.

CONCLUSION

The Trial Court ordered Mr. Burke to engage in domestic violence

treatment, but this falls incredibly short of the legislative mandate codified in

RCW 26.09.L91 in order to protect children from individuals who have a history

of abusive behavior. Given the statute is unequivocal, as clearly stated by the

Court of Appeals and Supreme Court, the only solution in this matter is to

reverse the prior Trial Courts ruling of the final parenting plan. With the prior

finding of domestic that is substantiated by considerable evidence, the parenting

plan is required to award Ms. Burke sole decision making, and is mandated to

limit Mr. Burke's time with the children. Given the specific evidence in this case,

Mr. Burke cannot be awarded the primary parent of the children. By the Trial
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court allowing such a parenting plan to be entered by which it disregards the

clearly defined statutory requirements of RCW 26.09.191 is an abuse of

discretion, and contradictoryto the law contained herein and undeniably would

be a manifest injustice. As such, the appropriate resolution to this matter would

be the Trial Courts ruling be reversed and the parenting plan be modified as

requested herein given the specific facts and circumstances in this particular

case.

Dated this 11th day of September,2017.

Kryssondra R. Burke

Pro Se/Appellant

Ai:pe[!ant's *p*r"rir"rg ffir"i*f 11 | 11



1988

September 11, 2017 - 4:11 PM

Transmittal Information

Filed with Court: Court of Appeals Division II
Appellate Court Case Number:   50141-4
Appellate Court Case Title: Donilo Burke, Respondent v Krysonndra R. Burke, Appellant
Superior Court Case Number: 13-3-02618-7

The following documents have been uploaded:

2-501414_Affidavit_Declaration_20170911160513D2270149_5122.pdf 
    This File Contains: 
     Affidavit/Declaration - Service 
     The Original File Name was Affidavit of Service 091117.pdf
2-501414_Briefs_20170911160513D2270149_5303.pdf 
    This File Contains: 
     Briefs - Appellants 
     The Original File Name was Appellants Opening Brief.pdf

A copy of the uploaded files will be sent to:

burkeandsons.db@gmail.com

Comments:

Sender Name: Kryssondra Burke - Email: kryssondra@gmail.com 
Address: 
456 NW 15th Ave 
Camas, WA, 98607 
Phone: (360) 448-5992 EXT 360

Note: The Filing Id is 20170911160513D2270149


